IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

IN RE: DOLLAR GENERAL CORP.
MOTOR OIL MARKETING AND
SALES PRACTICES LITIGATION

MDL NO. 2709

)
)
)
) Master Case No. 16-02709-MD-W-GAF
)
ALL ACTIONS )

ORDER
Presently before the Court is Plaintiffs Robert Oren, Roberto Vega, Allen Brown, Bradford
Barfoot, Gerardo Solis, Nicholas Meyer, John Foppe, John McCormick, III, Bruce Gooel, Scott
Sheehy, Janine Harvey, William Flinn, Kevin Gadson, Miriam Fruhling, Robin Preas, James
Taschner, Jason Wood, Brandon Raab, and Seit Alla, and Robert Barrow’s (collectively,
“Plaintiffs”)! Motion for Class Certification. (Doc. # 161). Defendants Dollar General
Corporation; Dolgencorp, LLC; DG Retail LLC; and Dollar General (collectively “Dollar General”

or “Defendants”) oppose. (Doc. # 184).2

! Two member cases originating in the State of New Mexico, Dollar General Corp. v. Balderas, 17-
00831-CV-W-GAF; and Balderas v. Dolgencorp LLC, 17-00832-CV-W-GAF, are not parties to
the pending Motions.

2 Also before the Court is Defendants’ Motion to Strike Declaration of Rodrigo R. De Llano. (Doc.
# 185). Plaintiffs oppose that motion. (Doc. # 190). For the reasons stated in Defendants’ briefing,
(Docs. ## 186, 198), Defendants’ Motion to Strike is GRANTED and Exhibit 86 (Doc. # 174-36)
1s STRICKEN. Also before the Court is Plaintiffs’ Motion to Strike Exhibits 57, 58, and 96 to
Defendants’ Class Certification Opposition. (Doc. # 196). Defendants oppose that motion. (Doc.
# 200). For the reasons provided in Plaintiffs’ briefing (Docs. ## 197, 201), Plaintiffs’ Motion to
Strike is GRANTED in part, DENIED in part. Exhibit 57 (Doc. # 184-43) and Exhibit 58 (Doc. #
184-44) are STRICKEN.
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DISCUSSION

L. BACKGROUND

The Court previously provided pertinent discussion in a prior order. InreDollar Gen. Corp.
Motor Oil Mktg. & Sales Practices Litig., MDL No. 2709, Master Case No. 16-02709-MD-W-
GAF, 2017 WL 3863866, at *1-2 (W.D. Mo. Aug. 3, 2017). The Court incorporates that discussion
and will repeat certain information previously provided to the extent it is relevant to the current
motion.

In late 2010, Dollar General transitioned Unilab 10W-40 and Unilab SAE 30 to its DG Auto
brand. (Doc. # 174-12, pp. 8-10). At least as far back as 1998, Defendants sold these motor oils
under the Unilab brand. (Doc. # 216-22, 70:4-72:16). For the Unilab 10W-40 motor oil, which
was SF grade, the recommended use “for model years 1988 and earlier” was displayed on the front
label. (Doc. # 174-6). The Unilab SAE 30 motor oil label, which was SA grade, provided: “For
older model automobiles requiring ‘SA’ specifications.” (Doc. # 174-7). The motor oil itself, the
vendors who sold the product, and the price remained the same after the transition. (Docs. ## 174-
11,p.9;217-9, 141:1-19). The labels of these motor oils changed to conform with internal brand
guidelines to have uniformity across Dollar General DG brand products. (Id.).

Plaintiffs assert that the decision to rebrand the Unilab motor oil to DG Auto motor oil was
to maximize its profit margins by offering a cheaper alternative to name-brand motor oils. (Doc. #
217, pp. 2-3). Defendants counter that assertion by stating DG Auto motor oils were not intended
to be comparable to name brands, but rather to “keep a healthy assortment of conventional oils.”
(Docs. ## 216, pp. 5-6; 184-49, p. 25; 216-25, p. 1). In 2015, Defendants expanded its DG Auto
brand to include a 10W-30 motor oil, which was also SF grade. (Docs. ## 174-12, pp. 8-10; 174-

15). From September 2010 until December 31, 2015, DG Auto 10W-40 and SAE 30 were sold in
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all Dollar General stores. (Doc. # 174-12, pp. 9-10). From March 2015 until December 31, 2015,
DG 10W-30 was sold along with the 10W-40 and SAE 30. (Id.). DG Auto motor oil was always
priced lower than the name-brand products sold by Defendant. (Docs. ## 174-4, 163:18-164:3,
231:17-22; 174-20175-14, 38:3-4; 175-15). Defendants assert that its DG Auto motor oil was
considered to be “opening price point products” when compared to name-brand motor oils offered
at higher price points. (Doc # 216-22, 163:2-164:3).

Defendants’ “Brand & Packaging Guidelines” governed labeling of its DG store-brand
products. (See Docs. ## 175-2; 175-12). These guidelines provide that DG Auto Brand packaging
“should communicate reliability and performance in the context of the auto category. (Doc. # 175-
2, p- 5). Throughout the relevant time period, the front label of all three motor oils contained the
words “DG Auto,” a checkered auto racing flag, the specified viscosity, and the words “Motor Oil.”
(Docs. ## 174-13; 174-14; 175-16; 175-17). Additionally, the 10W-40 and 10W-30 labels
displayed the phrase “lubricates and protects your engine.” (Docs. ## 174-14, p. 2; 174-21).
Defendants’ branding and packaging guidelines provided that the font on the front of DG Auto
products to be “simple and readable” to enable “ease of reading at great distances.” (Doc. # 175-2,
p. 14). A smaller secondary font was used on the back of the labels to display the “net weight,
warnings and other legal copy.” (Id. at p. 15). Defendants also provided suitability language
indicating the limited use of the obsolete oil. (Docs. ## 174-13, pp. 3, 5; 174-14, p. 5; 174-21; 175-
16, p. 3; 175-17). While the suitability language changed at least 14 times throughout the relevant
period (See Doc. # 216-39), Plaintiffs assert that no iterations of the language appropriately
disclosed the quality and risks of the obsolete motor oil. (Doc. # 217, p. 6 n. 6). Defendants do not
dispute the factual description of their labeling practices but emphasize that these actions conformed

to regulatory guidelines and industry practice. (Doc. # 216, pp. 8-9).

3

Case 4:16-cv-00105-GAF Document 212 Filed 03/21/19 Page 3 of 62



The parties advance divergent narratives regarding the in-store display of these three motor
oils. Plaintiffs identify interrogatories in which Defendants stated they sold all three motor oils in
its stores during the same general time frame. (Doc. # 174-12, pp. 8-10). Defendants also stated
that motor oil offered in each store was the same. (Id. at pp. 16-17). Plaintiffs identify planograms,
which Defendants used to plot their motor-oil displays, to show that Defendants placed its obsolete
motor oil on shelves beside name-brand, non-obsolete motor oil products. (Docs. ## 174-16; 175-
9; 175-10, 88:23-89:4). Defendants cite to other planograms to show that the motor oils had
different displays throughout the relevant time period. (Docs. ## 184-54; 184-55; 184:56).
Defendants also state that the introduction of their 10W-30 motor oil altered the configuration of
its motor oil displays. (Docs. ## 174-16; 184-53).

Dr. Carol Scott prepared an expert report in support of Plaintiffs’ motion that conducted a
consumer survey to determine if reasonable customers would be misled by the labeling and display
of the at-issue motor oils. (Doc. # 174-23, pp. 3-5). In her report, Dr. Scott concluded that
reasonable consumers were likely to be misled as to the suitability of obsolete DG Auto motor oils
for use in modern automobiles. (Id. at 21). Specifically, Dr. Scott stated that consumers who only
read the front of the label would have a high likelihood of being misled. (Id. at 3). Additionally,
Dr. Scott opined that most consumers only evaluate suitability of motor oils based on viscosity of
the motor oil. (Id. at 3-4). Lastly, Dr. Scott concluded that very few consumers are likely to read
the back of a label, and that even if a consumer were to read the back of the label, he or she would
likely be misled due to the insufficiency of the cautionary language. (I1d. at 15-18).

Dollar General’s business model is to provide its customers with basic everyday needs at
everyday low prices in conveniently located, small stores. (Docs. ## 174-19, pp. 77-78; 174-4,

289:11-14). Dollar General’s target customers are “consumers who seek everyday products at low
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prices in convenient neighborhood locations” and “do not differ substantially among stores.” (Doc.
# 174-12, p. 27). As such, Plaintiffs claim that Defendants’ decision to sell the at-issue motor oil
was motivated to provide products that would appeal to their target consumer, without regard for
the fact that the oil was obsolete. (Docs. ## 217, pp. 8-9; 174-4, 163:2-164:16; 175-19, 35:3-17).
Defendants assert that they knew that there were a substantial number of target consumers that
drove an older vehicle, thus creating the market for SF grade motor oils on vehicles manufactured
before 1988. (Docs. ## 216-26; 216-38).

During the relevant timeframe, vendors of Dollar General informed them about the obsolete
nature of the motor oils they were selling. (Docs. ## 174-8; 175-26; 175-27; 175-28; 175-29). At
least three communications cited by Plaintiffs show that vendors informed Defendants that no other
major retailer used SF grade motor oil. (Docs. ## 175-29; 175-30; 175-31). Defendants do not
dispute that they were aware that they were selling obsolete motor oil, but rather emphasize that
they knew that legitimate markets existed for these motor oils.> (Doc. # 216, pp. 10-14).
Throughout the relevant period, marketing research provided to Defendants showed a trend that
consumers tended to keep their cars longer, up to 11 or 12 years. (Docs. ## 175-22; 175-23, p. 19;
175-24, p. 27; 175-25, p. 17)

In mid-September 2015, Defendants’ buying team noted that updating DG Auto motor oil
from API SF to API SN had been discussed in previous strategy meetings. (Doc. # 184-49, pp. 11-

12). As part of the business review, Defendants decided to update their API SF motor oil to API

3 These legitimate uses included use on post-1988 vehicles that recommended SF oil; use on pre-
1988 vehicles; using the oil for “top-offs”; and use on non-vehicles, such as lawn maintenance
equipment and marine vehicles. (Doc. # 216, pp. 10-14). The Court notes that the Defendants must
support their defenses to certification, which are “subject[] to the same rigorous inquiry as
[P]laintiff’s claims.” In re Zurn Pex Plumbing Prods. Liab. Litig., 644 F.3d 604, 619 (8th Cir.
2011). As such, the Court will evaluate the adequacy of support for these defenses when analyzing
Defendants’ arguments against certification.
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SN between approximately October 2015 and late February 2016. (Id.). API SN grade motor oils
are recommended for use in post-1988 car engines. (Doc. # 184-32, p. 25). The new API SN DG
Auto motor oil began to be distributed to Dollar General stores in April and May 2016. (Doc. #
184-49, pp. 11-12). Subsequently, the API SN motor oil took the place of the previous API SF and
API SA grade motor oils in automotive sections. (Id.). The SF and SA motor oils were reduced in
price and moved to a separate location in the lawn and garden section. (Docs. ## 175-46; 175-47).
The SF and SA motor oils were sold in stores along with SN motor oils until the inventory was
emptied, which varied store-by-store. (See Doc. # 175-40).

Before the switch to the SN motor oil, Defendants sold millions of quarts of obsolete motor
oil worth approximately $156 million. (Docs. ## 175-40; 175-41). DG Auto motor oil consistently
outsold name-brand motor oils and was typically among Defendant’s top 200 selling products.
(Docs. ## 175-9, pp. 18-20; 175-42; 175-43; 175-44; 175-47; 175-48, p. 3). Even after updating
the DG Auto motor oils, Defendants anticipated the same volume of sales for its new SN motor oils
as it did for the obsolete motor oil. (Doc. # 175-33).

Plaintiffs bring this action as individuals of two nationwide classes and seventeen state-
specific subclasses. (Doc. # 44, 9 4). Plaintiffs’ basic contention that underlies all of their claims
is that consumers were deceived by the labeling and placement of 10W-40, 10W-30, and SAE 30
DG Auto Oil. Stated differently, but for the Defendants’ deceptive labeling and product placement
practices, consumers would not have knowingly purchased obsolete motor oil. As such, Plaintiffs

seek to recover damages under the following theories: 1) unjust enrichment; 2) breach of the implied
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warranties of merchantability and fitness for a particular purpose; and 3) state consumer protection
statues. (Doc. # 44, 4 6).*
II. CHOICE OF LAW

Plaintiffs seek to certify two nationwide classes: 1) unjust enrichment; and 2) breach of
implied warranties. (Doc. # 174, p. 1). “Rule 23 ‘makes no reference to choice-of-law issues, but,
in nationwide class actions, choice-of-law constraints are constitutionally mandated because a party
has a right to have her claims governed by the state law applicable to her particular case.” Truev.
ConAgra Foods, Inc., No. 07-00770-CV-W-DW, 2011 WL 176037, at*6 (W.D. Mo. Jan. 4, 2011)
(quoting In re Prempro Prods. Liab. Litig., 230 F.R.D. 555, 562 (E.D. Ark. 2005)). As such, “an
individualized choice-of-law analysis must be applied to each plaintiff’s claim in a class action.”
In re . Jude Med., Inc. Slzone Heart Valve Prods. Liab. Litig., 425 F.3d 1116, 1120 (8th Cir.
2005).

When considering issues of state law in an MDL context “the transferee court must apply
the state law that would have been applied had the cases not been transferred for consolidation. In

reGen. Am. LifeIns. Co. SalesPracticesLitig., 391 F.3d 907, 911 (8th Cir. 2004).° There are many

* The Court has previously listed the two nationwide classes and state-specific subclasses. SeeIn
re: Dollar Gen. Corp. Motor Oil, 2017 WL 3863866, at * 2-3. Since the Court’s previous Order,
Plaintiffs no longer seek certification of state-specific classes for the Arkansas Class (Wait Class—
16-00517-CV-W-GAF) and the Vermont Class (Hill Class — 16-00534-CV-W-GAF; Horgan Class
— 17-00584-CV-W-GAF).

5 The following cases, denoted by the named Plaintiff associated with the transferor case, were
transferred to this proceeding and are pending at the time of this Motion: Robert Oren, 16-00105-
CV-W-GAF (Missouri); Nicholas Meyer, 16-00522-CV-W-GAF (Kansas); Janine Harvey, 16-
00528-CV-W-GAF (Nebraska); John Foppe, 16-00523-CV-W-GAF (Kentucky); William Flinn,
16-00529-CV-W-GAF (New Jersey); Bradford Barfoot, 16-00520-CV-W-GAF (Florida); Bruce
Gooel, 16-00525-CV-W-GAF (Michigan); Miriam Fruhling, 16-00531-CV-W-GAF (Ohio); Scott
Sheehy, 16-00526-CV-W-GAF (Minnesota); Kevin Gadson, 16-00530-CV-W-GAF (New York);
Roberto Vega, 16-00105-CV-W-GAF (California); Allen Brown, 16-00519-CV-W-GAF
(Colorado); John J. McCormick, III, 16-00524-CV-W-GAF (Maryland); Gerardo Solis, 16-00521-
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choice-of-law issues present in this case. First, there are different choice-of-law principles applied
by the transferor forums. These approaches are: The Restatement (Second) of the Law—Conflict of
Laws (“Restatement”) approach; the “governmental interest” approach; the lex loci contractus
approach; the Leflar’s factors approach; and the “significant contacts” test. Further, the nature of
the claims Plaintiffs seek to bring on a nationwide basis, unjust enrichment and breach of implied
warranties, are not per se subject to the same choice-of-law approach. Therefore, before the Court
can analyze Plaintiffs’ Motion for Class Certification, it must analyze the potential choice-of-law
issues as they relate to the two proposed nationwide classes.
A. Potential Unjust Enrichment Class
1. Do the Potentially Applicable Laws Conflict?

Preliminarily, to determine if a thorough choice-of-law analysis is necessary, the Court shall
examine the potentially applicable unjust enrichment laws to determine if they conflict with one

another. SeePhillipsv. Marist Soc. of Wash. Province, 80 F.3d 274, 276 (8th Cir. 1996) (‘*’[B]efore

CV-W-GAF (Illinois); James Taschner, 16-00606-CV-W-GAF (Missouri); Jason Wood, 16-
00607-CV-W-GAF (New York); Roger Barrows, 16-00607-CV-W-GAF (New York); Brandon
Raab, 16-00868-CV-W-GAF (North Carolina); Seit Alla, 17-00413-CV-W-GAF (Wisconsin).

Additionally, the following cases, denoted by the named Plaintiff associated with the transferor
case, were transferred to the Court, but have since been dismissed: Matthew Wait, 16-00517-CV-
W-GAF (Arkansas) (Docs. ## 51, 226); Will Sisemore, 16-00532-CV-W-GAF (Oklahoma) (Docs.
## 57, 79); Howard Horgan, 17-00584-CV-W-GAF (Vermont) (Docs. ## 109, 110); Chuck Hill,
16-00534-CV-W-GAF (Vermont) (Docs. ## 50, 225). Leonard Karpeichick, a named plaintiff in
16-00520-CV-W-GAF (Florida), voluntarily dismissed his claims. (Docs. ## 52, 227).

In Texas, Milton M. Cooke Jr.’s (16-0533-CV-W-GAF (Texas)) case was voluntarily dismissed.
(Docs. ## 49, 224). Michael Deck, another Texas plaintiff, was terminated from the case on March
3,2016. (SeeDocket Sheet). Plaintiffs now name Robin Preas as representative of the Texas case.
(Doc. # 174-32, p. 7). However, there has been no action taken by Plaintiffs to substitute Preas as
a Plaintiff in the Texas member case. (See Docket Sheet). As such, there is currently no pending
member case that could be remanded to Texas. Because there is no member case that can be
remanded to Texas, no statewide class can be certified for that state and Texas’ choice of law
approach need not be considered by the Court.
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entangling itself in messy issues of conflict of laws a court ought to satisfy itself that there is a
difference between the relevant laws of the different states.””) (quoting Barron v. Ford Motor Co.
of Canada, Ltd., 965 F.2d 195, 196 (7th Cir. 1992)). If no conflict exists between the potentially
applicable laws, a single set of laws from one state may be applied to the entire class’s claims so
long as that state has “‘a significant contact or significant aggregation of contacts, creating state
interests, such that choice of its law is neither arbitrary nor fundamentally unfair.”” Inre S. Jude,
425 F.3d at 1120 (quoting Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13 (1981)).

First, there are material differences in the various applicable states’ unjust enrichment laws.
See In re Digitek Prods. Liab. Litig., No. 2:08-md-01968, 2010 WL 2102330, at *8-9 (S.D.W.V.
May 25, 2010) (concluding that conflict exists between states’ unjust enrichment laws); Inre Sears,
Roebuck & Co. Tools Mktg & Sales Practices Litig., Nos. 05-C-4742, 05-C-2623, 2006 WL
3754823, at *1 n.3 (N.D. IlL. Dec. 18, 2006) (“[U]njust enrichment is a tricky type of claim that can
have varying interpretations even by courts within the state, let alone amongst the fifty states.”).
The differences include “whether a wrongful act is required on the part of the party unjustly
enriched, whether the enrichment must have come directly from the plaintiff to the defendant, and
whether an unjust enrichment claim can survive if the plaintiff has an adequate remedy at law.”
Tyler v. Alltel Corp., 265 F.R.D. 415, 422 (E.D. Ark. 2010); see Thompson v. Bayer Corp., No.
4:07-CV-00017-JMM, 2009 WL 362982, at *6 (E.D. Ark. Feb. 12, 2009) (collecting cases of states
that do not allow unjust enrichment claims to survive if there is an adequate remedy at law). Further,
“[t]he actual definition of ‘unjust enrichment’ varies from state to state.” Inre Baycol Prods. Litig.,
218 F.R.D. 197, 214 (D. Minn. 2003) (quoting Clay v. The Am. Tobacco Co., 188 F.R.D. 483, 501
(S.D. III. 1999)). “Some states do not specify the misconduct necessary to proceed, while others

require that the misconduct include dishonesty of fraud.” Id. Variances also exist between the
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statutes of limitation of the states’ unjust enrichment laws and when the statutes of limitation begin
to accrue. SeeInre Actig Sales & Mktg. Practices Litig., 307 F.R.D. 150, 164-65 (E.D. Pa. 2015)
(collecting cases to illustrate the differences in statutes of limitations to unjust enrichment claims).
Because of these variances, there are material differences in the unjust enrichment laws of the states.
As such, the Court must engage in a choice-of-law analysis to determine what unjust enrichment
law, or laws, apply to the Plaintiffs’ unjust enrichment claims.
2. What Law or Laws Should Apply?

As previously noted, several different choice-of-law approaches are applicable in this case.
Each of these different approaches is discussed in turn.

a. Restatement Approach

“The most significant relationship” test laid out in the Restatement (Second) of Conflict of
Laws (“Restatement”) is followed by Colorado, Illinois, Kansas, Kentucky, Missouri, Nebraska,
New Jersey, Ohio, and Wisconsin.

For claims of unjust enrichment, the Restatement provides that the laws of the state that
“has the most significant relationship to the occurrence and the parties” apply. Restatement
(Second) of Conflict of Laws § 221(1) (Am. Law Inst. 1971). Contacts to be considered by a court
when making this determination include:

(a) the place where the relationship between the parties was centered, provided that
the receipt of enrichment was substantially related to the relationship,

6 See, eg., Galena X Fund, L.P. v. Wells Fargo Bank, N.A., No. 12-cv-00587-BNB-KMT, 2013
WL 2114372, at *6 (D. Colo. May 15, 2013); Purizer Corp. v. Battelle Mem'| Inst., No. 01 C 6360,
2002 WL 22014, at *3 (N.D. Ill. Jan. 7, 2002); Sunbird Air Servs., Inc. v. Beech Aircraft Corp.,
No. 89-2181-V, 1992 WL 193661, at *7 (D. Kan. July 15, 1992); Lewis v. Am. Family Ins. Grp.,
555 S.W.2d 579, 581-82 (Ky. 1977); Flynn v. CTB, Inc., No. 1:12-CV-68 SNLJ, 2013 WL 28244,
at *6 (E.D. Mo. Jan. 2, 2013); DCS Sanitation Mgmt., Inc. v. Castillo, 435 F.3d 892, 895 (8th Cir.
2006) (Nebraska law); P.V. v. Camp Jaycee, 962 A.2d 453, 459-60 (N.J. 2008); Morgan v. Biro
Mfg. Co., 474 N.E.2d 286, 288-89 (Ohio 1984); Rual Trade Ltd. v. Viva Trade LLC, 549 F. Supp.
2d 1067, 1077 (E.D. Wisc. 2008).
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(b) the place where the benefit or enrichment was received,

(c) the place where the act conferring the benefit or enrichment was done,

(d) the domicil, residence, nationality, place of incorporation and place of business

of the parties, and

(e) the place where the physical thing . . . which was substantially related to the

enrichment, was situated at the time of the enrichment.

Restatement (Second) of Conflict of Laws § 222(2). Additionally, the Restatement provides the
following factors that are relevant to the choice of law:

(a) the needs of interstate and international systems,

(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relative interests of those

states in the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be applied.

Restatement (Second) of Conflict of Laws § 6(2).

In this case, the place where the relationship between the parties was centered was the
location of the purchases of the at-issue motor oil. The place where the enrichment was received
was also the location of the purchases. Additionally, the place where the act conferring the benefit,
which was the payment of the motor oil, was the location of the purchases. Further, the physical
thing substantially related to the enrichment, the motor oil, was situated at the location of the
purchases at the time of the enrichment. The only factor that does not support the selection of the
law of the states where the purchases occurred is that Defendants are incorporated under the laws
of either Tennessee or Kentucky and headquartered in Tennessee. (Doc. # 216, p. 72). The
Restatement emphasizes “[t]he place where a relationship between the parties was centered . . . is

the contact that, as to most issues, is given the greatest weight in determining the state of applicable

law.” Restatement (Second) of Conflict of Laws § 221 cmt. d. As such, four of the five factors
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from § 221(2), including the factor often given the most weight, weigh in favor of selecting the law
of the state where the transactions occurred.

The § 6 factors also support the conclusion that the laws of the state of the purchases should
apply to the unjust enrichment claims. Applying the state-of-purchase law would protect a
consumer’s justified expectations that the law where the item was purchased would govern and not
the law of a different state. See Tyler, 265 F.R.D. at 426 (“A person who enters into a consumer
transaction in his home state may reasonably expect any issues arising from the transaction to be
governed by the laws of his home state.”). Further, states have an interest in ensuring that entities
do not receive an unjust benefit from a contract entered and executed within its borders.
Additionally, general principals of contract and quasi-contract provide the law of the place where
the contract was formed should apply to issues regarding formation of the contract, i.e., one party
was unjustly enriched from a transaction. Applying these principles, taking into consideration the
specific factors from § 221(2), the Court concludes the laws of the states where the transactions
occurred would apply to the Plaintiffs’ unjust enrichment claims pursuant to the Restatement
approach. Thus, in a proposed nationwide unjust enrichment class, the unjust enrichment claims
arising in Colorado, Illinois, Kansas, Kentucky, Missouri, Nebraska, New Jersey, Ohio, and
Wisconsin are subject to the laws of state where the transactions occurred.

b. Lex loci Contractus Approach

Florida, Maryland, and Michigan apply the lex loci contractus approach to claims of unjust
enrichment. See, e.g., In re NationsRent Rental Fee Litig., No. 06-60924-CIV, 2009 WL 636188,
at *10 (S.D. Fla. Feb. 24, 2009); Konover Prop. Trust, Inc. v. WHE Assocs,, Inc., 790 A.2d 720,
728-29 (Md. Ct. Spec. App. 2002); Chrysler Corp. v. Skyline Indus. Servs., 528 N.W.2d 698, 703

n.28 (Mich. 1995). The lex loci contractus approach typically leads to the law of the place of

12

Case 4:16-cv-00105-GAF Document 212 Filed 03/21/19 Page 12 of 62



contracting governing a legal dispute. |d. “Under the lex loci principle, a contract is considered
to be made where the last act necessary for formation of a binding contract is performed.” Baker
v. Sun Co., Inc. (R& M), 985 F. Supp. 609, 611 (D. Md. 1997) (internal quotations omitted).

In this instance, the place of contracting, as stated above, was the location of the purchases
of the motor oil. The last act necessary for the formation of a binding contract was the tendering
of the purchase price. These acts occurred in the locations where the motor oil was purchased.
Therefore, under the lex loci contractus approach, the laws of the states where the purchases
occurred will apply to the claims of unjust enrichment from Florida, Maryland, and Michigan
forums.

C. Governmental Interest Test

California adheres to the “governmental interest” test when engaging in choice-of-law
analysis. Keilholtz v. Lennox Health Products, 268 F.R.D. 330, 340 (N.D. Cal 2010). The
California Supreme Court explains the test as follows:

The governmental interest approach generally involves three steps. First, the court
determines whether the relevant law of each of the potentially affected jurisdictions
with regard to the particular issue in question is the same or different. Second, if
there is a difference, the court examines each jurisdiction’s interest in the application
of its own law under the circumstances of the particular case to determine whether
a true conflict exists. Third, if the court finds that there is a true conflict, it carefully
evaluates and compares the nature and strength of the interest of each jurisdiction in
the application of its own law to determine which state’s interest would be more
impaired if its policy were subordinated to the policy of the other state, and then
ultimately applies the law of the state whose interest would be the more impaired if
its law were not applied.

Kearney v. Salomon Smith Barney, Inc., 137 P.3d 914, 922 (Cal. 2006).
First, the Court found above that the laws of the potentially affected jurisdictions are
different. Second, examining the interests that underlie these laws, “[i]t is a principle of federalism

that ‘each State may make its own reasoned judgment about what conduct is permitted or proscribed
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within its borders.” Mazza v. Am. Honda Motor Co., Inc., 666 F.3d 581, 591 (quoting State Farm
Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422 (2003)). Further “every state has an interest in
having its law applied to its residents.” Zisner v. Accufix Research Inst., Inc., 253 F.3d 1180, 1187
(9th Cir. 2001). Conversely, “each state has an interest in setting the appropriate level of liability
for companies conducting business within its territory.” Mazza, 666 F.3d at 592 (citing McCann v.
Foster Wheeler LLC, 225 P.3d 516, 530-31 (Cal. 2010)). Contrasting aspects of states’ unjust
enrichment laws, such as the differing lengths of statutes of limitation, the level of misconduct a
plaintiff must show, and preclusion of the cause of action if an adequate remedy at law exists, are
all examples of states making choices to reflect their respective interests in protecting its consumers
or, conversely, the businesses that operate within its borders. As such, a true conflict exists between
states’ unjust enrichment laws. Lastly, these interests illustrate that each state would be impaired
if its own unjust enrichment law were not applied to claims from consumers for actions that
occurred with each respective state. See Mazza, 666 .3d at 593. Therefore, the Court concludes
that, under the “governmental interest” test, the law of the states where the purchases occurred will
govern the Plaintiffs’ unjust enrichment claims.

d. Minnesota Approach

Minnesota follows Leflar’s choice-influencing analysis. See, e.g., Whitney v. Guys, Inc.,
700 F.3d 1118, 1123-24 (8th Cir. 2012). The first step in this analysis is to determine if the
potentially applicable laws conflict. Id. at 1123. Step two of the analysis “requires determination
of whether the different states’ laws constitutionally may be applied to the case at hand.” 1d. A
law may be constitutionally applied to a dispute if that state has a “significant aggregation of
contacts, creating state interests . . . such that choice of its law is neither arbitrary nor fundamentally

unfair.” Hague, 449 U.S. at 312-13. “The third step requires application of a multifactored test,
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considering the: ‘(1) predictability of result; (2) maintenance of interstate and international order;
(3) simplification of the judicial task; (4) advancement of the forum’s governmental interest; and
(5) application of the better rule of law.”” Whitney, 700 F.3d at 1124 (quoting Jepson v. Gen.
Casualty Co. of Wisc., 513 N.W.2d 467, 470 (Minn. 1994)).

Applying the multi-step approach, the Court has decided above that the potentially
applicable unjust enrichment laws do conflict. The second factor of the analysis supports a
conclusion that the laws of the various states could be applied to Defendants. The Defendants
conducted business in each state by placing stores there and selling their products to consumers of
each state. Further, there is nothing unfair about a state enforcing its laws on a commercial seller
conducting business within its borders. See Hague, 449 U.S. at 317 (explaining that a corporate
defendant that was licensed to operate within a state, meaning it must have known that it could be
sued in that state under the laws of that state). However, there is likely not a significant aggregation
of contacts between states and consumers of other s