
burk_c01
Text Box
Copyright © 1987 American Association for Justice®,Formerly Association of Trial Lawyers of America (ATLA®)



KCrowell
Typewritten Text
ADVERTISEMENT 

KCrowell
Typewritten Text



KCrowell
Typewritten Text
ADVERTISEMENT

KCrowell
Typewritten Text

KCrowell
Typewritten Text

KCrowell
Typewritten Text

KCrowell
Typewritten Text
ADVERTISEMENT



38 

potentially harmful to humans? 
Defense Counsel: Object to 

that as leading, your Honor. 
The Court: Overruled. 

A: Yeah, I personally suffered ill 
effects from it. Many times I would 
have headaches, nausea, nauseated 
feelings. Oftentimes I would have to 
get out, go outside and get some air 
before I could continue: the project. 

Second Defense Counsel: If 
the Court please, I submit by way 
of an objection that the effect of 
pure TCE on the health of workers 
is irrelevant to this case. 

The Court: Objection over
ruled. 

Another way to show corporate 
awareness of ill effects is by showing 
that the chemicals are affecting other 
organisms and systems at the site. If
the chemicals are killing living matter 
on site, defendant is on notice that 
they could do the same thing to living 
matter off site. 

Q: And what did the pond look 
like? Was it lined or unlined? 

A: It was unlined, a natural 
pond. 

Q: How far was the pond from 
the cleaning slab? 

A: Umm-the beginning edge of 
it was right down at the bottom of 
the gullywash there. Perhaps 20 feet 
or so from the slab. 

Q: Can you describe any changes 
you observed in the pond during 
the time you were employed? 

A: Yes. When I first began work, 
I observed ducks on the pond, 
green tunics, fish, frogs. Vegetation 
died. Frogs died. Fish, belly-up, 
and no ducks. 

Defendants generally try to obf us
cate these cases. You should not help 
in this process; your goal is to pro
mote clarity to assist in the adminis
tration of justice. � 

Notes 

' See, e.g., Loftus, Psychological Aspects 
of Courtroom Testimony, 347 ANNALS 
N. Y. ACAD. SCI. 27 (1980) (jurors tend 
to place more: trust and reliance on lay tcs, 
timony than expert testimony); Austin, 
Jury Perceptions on Advocacy: A Case 
Study, LITIGATION, Summer 1982, at 
16 (juror skepticism of experts as part of 
the: natural distrust of the: unfamiliar). 
Competina experts offering conflicting 
opinions may well debase the: mystique of 
objective: science: and be: ignored as irrele
vant. E.g., Silfen, Trial Attorney as Ju· 
ror: Through the looking Glass, Legal 

Times, July 11, 1983, at A6. This is net 
to deny that in some situations, since 
'"science' is often [uncritically I accepted 
in our society as synonymous with truth, 
there: is a substantial risk of ovc:rwc:ighing 
by the jury." State: ex rel. Collins v. Su. 
perior Court of Arizona, 644 P .2d 1266, 
1285 (Ariz. 1982) (citing I M. UDALL & 
J. LIVERMORE, LAW OF EVIDENCE
§102 (2d. ed. 1982); accord, State v.
Cavallo, 443 A.2d 1020, 1024-25 (N.J.
1982); cf United States v. Downinas, 7.53
F.2d 1224, 1241 n.22 (3d Cir. 198.5)("add
ed caution" applies to scientific evidence
proffered by criminal prosecutor). Rath·
er what divides these two seemingly differ
ent responses to the expert witness may be 
whether jurors perceive of the proffered
expert as a purveyor of irrelevant abstrac
tions or as a helpful scientist. This percep
tion varies depending on many factors,
including the type of scientific evidence in
volved. E.g., Downings, 7.53 F.2d 1224,
1239.

1 See, e.g., Colley, Opening Statement in 
Products Liability Cases, 1981 SOUTH· 
ERN METHODIST UNIVERSITY 
PRODUCT LIABILITY INSTITUTE, 
6,9 (V. Walkowiak, ed. 1981) (referring 
to Scott Baldwin openina); Philo, Torts, 
Common Sense and the Empathetic Ju
ror, in THE TRIAL MASTERS .503 (D. 
Warshaw ed. 1984). ("The essential pur
pose of tort law is accident prevention".) 

• Unless otherwise indicated, the examples
are drawn from my own cases. Although 
I disguise names of clients and adversaries, 
I use real or sli&htly edited transcripts to 
illustrate a technique. Styles differ, of 
course, and you cannot count on a cooper· 
ative or predictable adversary. 

• See, e.g., Perlman, Preparation and
Presentation of Medical Proof, in THE
TRIAL MASTERS 520-28 (8. Warshaw
ed. 1984). ("Explanation of technical Ian·
guagc should be done in advance of any
medical testimony in the form of a large
chart or tablet containing the major med·
ical terms involved in the case and their
definitions".)

• For assistance in the use of analoay in ad·
vocacy, see, generally, Read, Analogical
Reasoning in Social Judgment: The Im·
portance of Causal Theories, 46 J. PER·
SONALITY &SOC. PSYCHOLOGY 14,
14-2.5 (1984).

• 647 F. Supp. 303,454 (W .D. Tenn. 1986).
' E.g., Mehaffy, Asbestos-Related lung

Disease, 16 FORUM 341, 344-45 (1980) 
(statistics showing synergistic effect of 
smoking and asbestos exposure). 

Allan Kanner, of the law firm of Al· 
Ian Kanner & Associates, Philade/. 
phia, represents plaintiffs in en
vironmental, toxic tort, and mass· 
disaster cases and class actions, in· 
eluding the In re Louisville Sewer 
Explosion Litigation and ln re Three 
Mile Island Litigation matters. 
From 1986 to 1987, he chaired the 
A TLA Environmental and Toxic 
Tort Litigation Section. 
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Vocational EconomicE 
introduces 

WORKLIFE PROFILE 
Software so easy to use 

You need only two things 

I 
I 

A personal computer and the ability to read
(A secretary only makes it easier!) 

vocational economtcilnc 
Assess wage loss resulting from 

death or disabili ty. 
Determine what the infant or

child could hove earned. 
Create settlement brochures 

without the cost of vocational 
or economic experts. 

Compute your own fringe bene
fits, wage growth, and dis
count rates. 

For use with IBM-PCs and most 
compatibles. 

For o complete brochure wnle to 
Vocational Economics, Inc. 
400 Sherburn Lone, Suite 104 
Lou1sv1lle. Kentucky 40207 

Or coll loll-free 

1-800-227-0198
In Kentucky coll 502-893-1981 
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